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MICHAEL WATSON. CL~K’5OFFICE

M44Y 052003
Petitioner, No. PCB03-134

STATE OF IWNOIS
VS. (Pollution Control ~

COUNTYBOARD OF KANKA}(EE COUNTY, ConsolidatedWith PCB 03-125,03-133,
ILLINOIS, andWASTE MANAGEMENT OF 03-135.03-144)
ILLINOiS, INC.,

Respondent.

NOTICE OF FILING
TO: SeeAttachedServiceList

PLEASE TAKE NOTICE that on May 5, 2003, we filed, with the Illinois Pollution
Control Board, the following: Responseto the WMII’s Motion to Bar and for Sanctions.

PETITIONERMICHAEL WATSON

JenniferJ. SackertPohlenz
QUERREY& HARROW, LTD.
175 WestJacksonBoulevard,Suite 1600
Chicago,Illinois 60604
(312)540-7000
Attorney RegistrationNo. 6225990
Attorneys for Petitioner Michael Watson

PROOF OF SERVICE
Alesia Mansfield, under penaltiesof perjury, certifies that she servedthe foregoing

Notice of Filing and document(s) set forth in said Notice, on the following parties and
personsat their respectiveaddresses/faxnumbers,this

5
th day of May, 2003, by or beforethe

hourof 4:30p.m. in the mannersstatedbelow:
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Vj~Facs~mi1e&IJ. S. Mail
Donald Moran
Pedersen& Houpt
1 61 North ClarkStreet
Suite 3100
Chicago,IL 60601-3242
Fax: (312)261-1149
Attorney for Waste Managementof1llinois~Inc.

Via Facsimile & U.S. Mall
Kenneth A. Leshen
OneDearborn Square
Suite550
Kankakee, EL 60901
Fax: (815)933-3397
RepresentingPetitioner in PCB 03-125

Via Facsimile& U.S. Mail
George Mueller
GeorgeMueller, P.C.
501 State Street
Ottawa,IL 61350
Fax: (815) 433-4913
RepresentingPetitioner in PCB 03-133

Via U. S.Mail
Leland Milk
6903 S. Route45-52
Chebanse,IL 60922-5153
InterestedParty

Via Facsimile& U.S. Mail
CharlesHeiston
Richard Porter
I-f inshaw& Culbertson
100 Park Avenue
P.O. Box 1389
Rockford,Illinois 61 105-1389
Fax: (815) 490-4901
RepresentingKanl~akeeCounty Board

Via U. S.Mail
Patricia O’Dell
1242 ArrowheadDrive
Bourbonnais,IL 60914
Interested Party

~ia Facsimile & U.S. Mail
Keith Runyon
1165 Plum Creek Drive
Bourbonnaise,IL 60914
Fax: (815)937-9164
Petitioner in PCB 03-135

Via Facsimile & U.S. Mail
L. PatrickPower
956North Fifth Avenue
Kankakee,IL 60901
Fax: (815)937-0056
RepresentingPetitioner in PCB 03425

Via Facsimile & U.S. Mail
ElizabethS. Harvey,Esq
Swanson.Martin & Bell
One IBM Plaza7Suite2900
330North Wabash
Chicago,IL 60611
Fax: (312)321-0990
RepresentingKankakee County Board

Via Facsimile& Hand Delivery
BradleyP. Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
Hearing Officer

LL~ ~
AlesiaMansfieldQ
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65448-POE

BEFORE THE ILLINOIS POLLUTION CONTROLBOARI)

MICHAEL WATSON,

Petitioner, No. PCB 03-134

VS. (PollutionControlFacility Siting Appeal)

COUNTY BOARD OF KANKAKEE COUNTY, ConsolidatedWith PCB 03-125,03-133,
ILLINOIS, andWASTE MANAGEMENT OF 03-135)
ILLINOIS, INC.,

Respondent.

RESPONSE.TO THE WMII’s MOTION TO BAR AND FORSANCTIONS

Now ComesPetitionerMichael Watson,by andthroughhis attorneysat Querrey&

Harrow, Ltd. and as andfor his Responseto WasteManagementof Illinois. Inc.’s Motion to

Barandfor Sanctions,statesas follows:

1. PetitionerWatsonfiled his List of Witnessesto Testify at thePublicHearingon

May 2, 2003 (WitnessList). In response.WasteManagementof Illinois, Inc. (WMII) filed a

Motion to Bar and for SanctionsagainstPetitionerWatson. WMII’s Motion, both with respect

the bar and sanctionsis unjustified;with respectto sanctions,doesnot meettheprerequisite

requirementfor filing sucha motion under Section101,800of the Illinois Pollution Control

Board(IPCB) rules; andseeksmonetarydamageswhichare not allowedby Section101.800.

2. WMII makes,essentially,threecomplaintsin its Motion: (1) that Petitioner

Watson’sWitnessList was a Rule237 Notice to Producewhich wasnot allowedby the

HearingOfficer; (2) that Petitioner’srequestfor Mr. Addlemanto testify or answerwritten

questionsshould be barred;and,apparently,that (3) Petitionershouldnot be allowedto

preserveobjectionsto theHearingOfficer’s prior rulingsconcerningMr. Moran’s depositIon
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testimonyandhearingtestimony. Noneof thesethreeargumentsserveasa rational to bar

Petitioneror to imposesanctionson Petitioner. In fact, nothingin theMotion meets,discusses

or referencestheappropriatefactsto beconsideredby theIllinois Pollution Control Board in

determiningwhetherto imposesanctionsunderSection101.800of its Rules. Therefore,the

Motion shouldbe deniedin its entirety.

3. First, asrespectsWMII’s objectionto Petitioner’sRule 231 notice, theWitnessList

referencesthefollowing in termsof theformator enforcementof the list at trial:

(Pleaseconsiderthis a S.Ct. Rule 237 notice. If WMII contends
that thenamedpersonsbeloware “witnesses” opposedto parties,
and Illinois Pollution Control BoardRule 101.662(a)applies,it is
requestedthat WMII (a) so inform counselfor PetitionerWatson
immediately,and inform PetitionerwhetherWMII will objectto
producethe following people,(b) inform PetitionerWatson
whetherWMII will acceptserviceof subpoenasthroughcounsel
Moranor., if WMII will not, without waiving Petitioner’s
objectionto sucha circumstance,that WMII then provide the
businessandhome addressesof thefollowing peoplefor service
purposes)

4. This languagewas addedto the WitnessList in order to determinewhethercounsel

for WMII would be objectingon sometechnicalityandarguinga subpoenawas necessaryfor a

party, andsince, therewas no verbiagein theHearingOfficer’s May 1, 2003, Order

concerninga witnesslist filed on May 2, 2003, havingenforceabilityin termsof requiringa

party’s representativeto bepresent,the languagewas addedto “cover the basis” so to speak

on themechanismsthat, from theRules,appear.tobe availableto requirea party’spresence

andto seekWMIFs positionon productionof the requestedpeople(other thanMoranwho was

listed for thepurposeof preservingthe record). Nothing in Petitioner’sactionscomescloseto

being sanctionable,to rule otherwisesuggeststhat WMII’s own actionsin submittinga witness

2
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list withoutsubpoena,without any requestfor voluntarycomplianceis, itself, sanctionable.

Therefore,theportionof WMII’s complaintsconcerningthe languagereferencedabovein

Paragraph3 shouldbedenied.

5. Second,WMII arguesthat Petitionershouldbe barredfrom obtainingany testimony

from LeeAddleman,either in oral or written form. WMII arguesthat this requestis in

violation of theHearingOfficer’s May 1 andApril 30 OrdersandWMII representsthat the

HearingOfficer’s prior rulings in this caseprovidedthat “WMII neednot makeMr. Addleman

availableasa witnessin theseproceedings.”(Motion ¶6). WMII is wrong.

6. TheBearingOfficer’s April
30

th Orderdenieda requestfor the discoverydeposition

of Mr. Addlemanandmadeno referenceto his hearingtestimony. TheHearingOfficer’s May

1, 2003, Ordermadeno referenceto Mr. Addleman’shearingtestimony. WMII provides

absolutelyno basisfor imposinga sanctionof barring Petitionerfrom obtainingoral or written

testimony(assoughtin the alternativein theWitnessList) from Mr. Addlemanat trial. To

find for WMII on this basis,would requirea finding that any Petitionerseekingthehearing

testimonyof a witness,for the first time, whenno ruling hasbeenmadewith respectto the

hearingtestimonyof that witness, subjectsthat Petitionerto sanctions?Suchfinding would be

in contraventionof theIllinois SupremeCourt Rulesand Pollution Control BoardRules, and

hasno basisin the law. Further,per WMII’s ownMotion, the WitnessList was filed “at or

around1:00 p.m” on May2, which was therequiredtime to providethat list, thus, any

argumentof WMII that Petitionershouldbe deniedany accessto Mr. Addlemanon thebasis

of an allegationthatthe requestwas “lastminute” should be deniedas theList was timely.

Therefore,WMII’s motion shouldbe denied.
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7. Third, WMII seeksto bar Petitioner and seekssanctionsagainstPetitionerfor the

inclusionof DonaldMoranon theWitnessList. Interestingly,WMII understoodthat the intent

of theWitnessList was to preserveobjections(See,Motion ¶7), however,still objectsto it,

despitesuchacknowledgement.How is preservationof an issuefor appealharassment?How

is preservationof an issueon appeal“defiance” of an Order? To hold that preservationis

sanctionablefor thesereasons,is to contradicttheIllinois SupremeCourt in Pfaff v. Chrysler

Corporation,et aL, at a minimum, and prejudicePetitiOner’sdue processrights to beheardon

issues,be it beforethe Illinois PollutionControlBoard or theIllinois AppellateCourts.

8. Preservingby repleadingwith reservationis not only a commonlegal practicein

Illinois, it is a perfectlyacceptableandnon-sanctionableact, See, Pfaff v. Chrysler

Corporation.eral., 155 Ill.2d. 35, 610 N.F,2d51 (S. Ct. 1992). In Pfaff, theIllinois

SupremeCourt foundthat aparty had abandonedits rights to appealthe Section2-615

dismissalof certaincountsof its complaint,whenthe party voluntarily withdrew its repleading

of thosecounts,andamendedits complaintwithout thosecounts. Albeit a complaint is

distinguishablefrom a discoverrequest,however,the legal conceptof a withdraw dueto

failure to preserveis thesame.

9. WMH’s allegationsof repeatedattemptsby PetitionerWatsonto requireMessrs.

AddlemanandMoranat hearingasa rational for Sanctionsis unfoundedgiventhe

circumstancesof this case. First, PetitionerWatsononly listed the subjectindividualsonce,

prior to its WitnessList whenit joined in the City of Kankakee’slist of deponents.Second,

hadPetitionerWatsonnot madea recordthat theseindividualswerebeingrequestedto app~ai

at thehearing(opposedto appearingat a discoverydeposition,See, SlattenV. City of Chic~g~
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12 Ill.App.3d 808, 813, 299N.E.2d442 (1973),citing Cleary’sHandbookof Illinois Evidence,

2d ed.,par. 1 .5, p. 7, for an explanationbetweendiscoveryandevidencedepositions),then

WMII would arguePetitionerhasno right to appealon that issue.

10.Further, Section101.800(c)providesthat the IPCB considersthefollowing factors

in determiningwhetherto awardsanctions: therelativeseverityof therefusalto comply, the

pasthistory of the proceeding,the degreeto which the proceedinghasbeendelayedor

prejudiced,andtheexistenceor absenceof badfaith. As satedabove,therewas no refusal to

comply by Petitioner,astherewas no orderregardingMr. Addleman’sappearanceat hearing

andPetitioner’sWitnessList asrespectsMr. Moranwaspreservingand issuefor appeal.

Petitioner’spasthistory in this proceedinghasbeenrespectful,Petitionerhascompliedwith

HearingOfficer Orders,and Petitionerhasnot violatedany Orderof this Board or theHearing

Officer. The proceedinghasnot beendelayedorprejudicedby the inclusion of the namesof

the subjectindividuals in thewitnesslist, and WMIII allegesno suchdelayor prejudice. And,

thereis no bad faithon thepart of Petitionerin filing thesubjectWitnessList. Any allegations

to thecontraryin WMII’s Motion shouldbe, sanctionedand stricken,as they are bald.

conclusoryand baselessallegations,and arecontrary to the facts in this case. The Motion is

no more thanan attemptto bully and delayPetitionerin its preparationfor the t~irstday of

hearing,by forcing Petitionerto respondto this baselessMotion.

• 11. Finally, Petitionerseeksmonetarysanctions,its attorneys’feesfor, apparently,the

entireappeal,asa sanctionagainstPetitionerWatsonfor assertinghis rights in filing a legal

and timely WitnessList. Petitioner’srequestis in defianceto Illinois Pollution Control Board

Rule 101.800,and well-establishedholdings,providing that Section101.800doesnotallow the
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** 8~~9Ud 1I~1O1 **

Boardto monetarilysanctiontheoffendingparty. (SeeRevisionof theBoard’sProcedural

Rules: 35 Ill. Adm. Code101-130,R00-20, slip op. at 7 (Dec. 21, 2000),wheretheBoard

eliminatedlanguageallowing theBoard to sanctionwith reasonablecostsincurredby the

movingparty in obtaininganorder for sanctions;also see.RebeccaS. Lawrencev. North

Point GradeSchool, PCB No. 02-10(April 3, 2003)(denyingrequestfor fees in preparing

motion for sanctions,asnot allowedby theIPCB rules). Further,basedon WMII’s own

argumentfor imposingsanctionsagainstWatson,sanctionsshould be imposedon WMII for

makingthis request,which hasrepetitivelybeendeniedby theIPCB and is clearly notallowed

in its Rules.

WHEREFORE,WMII’s Motion to Bar and for Sanctionsshouldbe deniedfor the

reasonsstatedabove.

Dated: May 5, 2003 PETITIONERMICHAEL WATSON

JenniferJ. SackettPohlenz
QUERREY& HARROW, LTD.
175 WestJacksonBoulevard,Suite1600
Chicago,Illinois 60604
(312)540-7000
Attorney RegistrationNo. 6225990
Aftorneys for Petitioner Michael Watson
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